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DOE/ FE Opi ni on and Order No. 503

Conditional Order Granting Long-Term Authorization to Inport Natural Gas
from Canada and Granting Interventions

| . Background

On January 22, 1990, Rochester Gas and Electric Corporation (R&E) filed
an application with the Ofice of Fossil Energy (FE) of the Departnent of
Energy (DOE), under section 3 of the Natural Gas Act (NGA) and DOE Del egation
Order Nos. 0204-111 and 0204-127, for authorization to inmport up to 16,000 Mf
per day of natural gas from Canada over a 15-year termfor use as part of
R&E' s system supply. The gas woul d be purchased from Uni gas Corporation
Cal gary, Canada (Unigas), inported via a new inport point near Grand I|sland
New York, and transported fromthe border to the facilities of RG&E through
the proposed facilities of Enmpire State Pipeline Conpany, Inc. (Enpire State).
When construction is conpleted, the facilities of Enpire State would incl ude
155 mles of 14-inch pipeline extending fromthe U S. border to a point near
Syracuse, New York. The term of the authorization requested would begin on the
date that the proposed Enpire State pipeline systemis placed in service.

RGE is a natural gas and electric public utility serving approxi nately
260, 000 natural gas custoners in and around Rochester, New York. In support of
its application, RGE states that the proposed inport arrangenent will help
RGE to diversify its natural gas supply, storage and transportation
arrangenents; enhance its ability to obtain gas that is conpetitive with other
fuel s and natural gas; and further the goal of providing additional gas to the
U.S. Northeast. RGE is now dependent on CNG Transni ssi on Corporation (CNG
for nost of its gas supplies and for all transportation.

The applicant states that the gas woul d be purchased from Uni gas under a
gas sales contract executed on Novenber 29, 1989. Under the RG&E-Uni gas gas
sal es contract, RG&E may purchase up to a maximum daily contract quantity of
16, 000 Mcf of natural gas over a termof ten years that may be extended to
fifteen years. If RG&E fails to purchase at | east 85 percent of the daily
contract quantity, then RGE is required to reinmburse Unigas for the resulting
unabsorbed demand charges for transportation of the gas in Canada on Nova
Corporation of Alberta's (NOVA) and TransGas Limted' s (TransGas) pipeline
systems, i.e., charges for pipeline capacity contracted for on those pipeline
systenms to transport gas to RGE that nust be paid whether or not it is used.
Unigas is obligated to nmitigate such unabsorbed charges to the extent
possi bl e. The gas supply arrangenent al so provides that Union Enterprises
Ltd., parent conpany of Unigas, would guarantee Unigas' obligations to supply
gas to RG&E up to a maxi num paynment of $7,500, 000.

According to RGE' s application and other filings in this proceeding,
Unigas is currently making firmsales of gas to Northern Natural Gas Conpany
and woul d obtain the gas sold to R&E via an affiliate, Mark Resources, Inc.
(Mark), from gas producing areas in the Saskatchewan and Al berta provinces.

RGE states that the pricing nmechanismin the RG&E-Uni gas contract for
determining the commdity charge paid by RGXE for gas is essentially a netback



formul a that subtracts out the transportation charges, plus a nmonthly
performance i ncentive based on vol umes purchased, froma nonthly Rochester
inlet price that incorporates a nonthly base price index. The nonthly base
price index would give equal weight to three separate price factors in
determining the commbdity charge that RG&E woul d have to pay: (1) the average
mar ket price established for Canadian gas in the province of Al berta by

Al berta's Department of Energy; (2) the nonthly price for Md-Continent gas as
listed in such publications as Inside FERC, Natural Gas Intelligence, and

Nat ural Gas Week; and (3) the firmservice delivered price paid by RGE for
gas under long-termcontracts having a termof six or nore years.

Specifically, the RG&E-Uni gas contract provides that the nonthly contract
price for natural gas shall equal the Rochester inlet price conputed by

mul tiplying $2.915 per MVBtu by the nonthly base price index mnus the Enpire
State and TransCanada Pi peLines Limted (TransCanada) demand charges and m nus
a nonthly performance incentive of up to $.03 per MVBtu dependi ng on the

vol unes purchased above 85 percent of the daily contract quantity.

In addition, the RG&E-Uni gas gas sal es contract contains a nonthly
contract maximum price that is keyed to the cormmodity charge paid for gas by
RGE to CNG, RG&E' s principal supplier of gas. Specifically, the contract
provi des that the comopdity charge paid by RGE to Uni gas may not exceed 107
percent of the CNG commodity price and will be adjusted down to the CNG
commodity price for specified periods if the commpdity charge paid to Unigas
remai ns at 107 percent of the CNG price for six consecutive nonths or for
ei ght nonths of a 12-nonth period. Further, in the event that
alternatively-sourced gas to that which Unigas intends to purchase in western
Canada appears to be mutually attractive, the RG&E-Uni gas contract provides
for substitution of such gas for delivery to R&G&E. If the conbined demand
charges of TransCanada and Enpire State rise above $1.08 per Mf on the date
of first delivery of the gas or on January 1, 1992, whichever is later, then
the Rochester inlet price may be renegotiated at the request of either R&E or
Unigas. If such demand charges rise above $1.35 per Mf, then the Rochester
inlet price may be renegotiated at the request of RGE

RG&E asserts that the price of the inported gas will be conpetitive over
the termof the proposed export because it is indexed to the selling price of
gas in western Canada and | arge segnments of the U S. RG&E al so asserts that
t he maxi mum price nechanisns in the RGE-Uni gas contract assure that the price
of the inported gas will seldom be higher than that paid by RG&E to CNG f or
nat ural gas.

A notice of the application was issued on February 27, 1990, inviting
protests, notions to intervene, notices of intervention, and conments to be
filed by April 4, 1990.1/ Great Lakes Gas Transni ssion Conpany filed a notion
to intervene without coment. CNG filed a notion in opposition to RGE' s
i mport proposal and requested that the application be dism ssed, or if not
di smi ssed, that a trial-type hearing be granted. National Fuel Corporation
(National Fuel), also filed a notion to intervene in opposition to RG&E' s
application and requested additional procedures if it is determ ned that the
Federal Energy Regul atory Commi ssion (FERC) does not have jurisdiction to
review i ssues relating to the construction and operation of the proposed
Empire State pipeline. On Novenber 16, 1990, National Fuel withdrewits
opposition to the RGE application and its request for additional procedures
and stated that it intended to become a custoner of the proposed Enpire State
pi peline. This order grants intervention to all novants.

In its opposition motion, CNG contends that RG&E s gas supply contract



with Unigas is anti-conpetitive and that RG&E has not shown that the proposed
i mport is needed nor based on a secure source of supply. CNG asserts that the
proposed import is anti-conpetitive because the commodity price which RG&E
woul d pay is based on CNG s conmpdity charge, a charge containi ng sone demand
charges, and therefore is virtually guaranteed to be below CNG s rate. CNG

al so asserts that Unigas nmay sell the gas bel ow cost and nay engage in
predatory pricing with which CNG cannot conpete. In addition, CNG expresses a
belief that the RG&E-Unigas contract is not a contract negotiated at arns

| ength because all of the gas would be obtained from Mark, an affiliate of

Uni gas, and because R&E and St. Clair Pipelines Ltd., an affiliate of Mark
have equity interests in the proposed Enpire State pipeline.

Further, CNG contends that the gas is not needed because all of RG&E's
gas requirenents can be net by CNG and other suppliers. Wth respect to
security of supply, CNG contends that the sources of gas supply for the
proposed i nport have not been shown to be secure because Unigas and Mark are
untested suppliers of gas to the U S., because Unigas has no substantia
reserves or gas production of its own and because firmtransportation
arrangenents are not in place to nove the gas to RGXE. CNG al so argues that
security of gas supply sources nust be questioned because RGXE is a part owner
of the proposed Empire State Pipeline project and that the proposed inport is
driven by R&E s desire to support that pipeline project.

In its answer filed to CNG s opposition notion, RGXE contends that its
gas supply contract with Unigas contenplates the sale of gas that is
conpetitive with that sold by CNG to RGE and that there is no basis for CNG s
claimthat Unigas may sell gas to RG&E bel ow cost since the pricing nmechanism
in the RGE-Unigas contract ties the price of gas to gas prices in three mgjor
mar ket areas so that that price will always be close to the market price in
R&E' s market area. RGRE argues that Unigas, albeit a relatively new supplier
of gas to U.S. markets, nevertheless is currently supplying up to 130 MVf per
day to U S. purchasers. RGE al so submitted a copy of the gas supply contract
bet ween Mark and Uni gas dated January 18, 1990, which identifies specific gas
reserves dedicated by Mark to its contract with Unigas.

Wth respect to the issue of need, RGXE asserts that the proposed inport
arrangenent is conmpetitive, that need is a function of conpetitiveness and
that gas that is conpetitive is presuned to be needed, a presunption which is
not rebutted by CNG s assertions that other gas is available to R&RE

I'l. Decision

The application of RG&E has been evaluated to deternmine if the proposed
i mport arrangenment neets the public interest requirenments of section 3 of the
NGA. Under section 3, an inport nust be authorized unless there is a finding
that it "will not be consistent with the public interest.” 2/ In making its
section 3 determination DOE is guided by its natural gas inport policy
gui del i nes, 3/ under which the conpetitiveness of the inport in the markets
served is the primary consideration for nmeeting the public interest test. The
DCE al so considers, particularly in |ong-term arrangenents, need for and the
security of the inported natural gas supply. In addition, DOCE considers the
environnental effects of the proposed natural gas inport arrangement.

A. Ceneral Policy Considerations

The gui delines contenplate that contract arrangenents should be
sufficiently flexible to permt pricing and volune adjustnments in response to



changi ng market conditions. RG&E' s inport proposal, as set forth inits
application, is consistent with the policy guidelines. The pricing mechani sm
in the R&E-Uni gas gas supply contract for determning the price of the

i nported gas takes into account changes in the price of gas in three nmgjor

mar ket areas. Further, since the RG&E-Unigas contract provides that the
commodity charge can never be nore than seven percent above CNG s commodity
charge and may be adjusted to an anpunt equal to CNG s commodity charge under
certain circunstances, the price of the inported gas will reflect changes in
the price charged by CNG a principal supplier of gas to R&&E s narket area.
In addition, RG&E and Uni gas nmay substitute other gas in lieu of gas from Mark
if it would be nutually beneficial. Although RG&E must rei mburse Unigas for
demand charges on the Nova and Transgas pipeline systens for pipeline capacity
covering 85 percent of the daily contract quantity whether the pipeline
capacity is used or not, Unigas is obligated to mtigate charges for unused
capacity to the extent possible. If the conbi ned demand charges of TransCanada
and Enpire State for transportation of the inported gas rise above certain

| evel s, then the RG&E-Uni gas contract provides for renegotiation of the price
of the inported gas. All of these provisions, taken together, denpnstrate that
the proposed i nport should be conpetitive and sufficiently flexible to remain
conpetitive over the terns of the inport authorization requested.

Need for natural gas is viewed under the DOE guidelines as a function of
mar ket abi l ity and natural gas is presuned to be needed if it is conpetitive.
While the long-termconpetitiveness and marketability of RG&E s proposed
import is determinative as to the need for the Canadi an gas, DCE al so believes
that the record indicates that there is a need for long-term secure and
conpetitively-priced gas in RGE s market area to provide a diversity of
supply sources to an area now heavily dependent on CNG for its natural gas
requi renents.

Wth respect to security of supply, DOE notes that Canada has
historically been a secure source of supply for natural gas and that the
record indicates that Unigas has never defaulted on any of its gas supply
obligations. Further, Unigas' supply contract with Mark identifies gas
reserves which Mark has dedi cated to supplying Unigas.

Wth respect to its request for dismssal of RGE s application, or if
not di sm ssed, that a trial-type hearing be conducted with respect to the
i ssues of conpetitiveness, need for the inported gas and security of supply,
CNG contends: (1) the proposed inport is anti-conpetitive because the
commodity price is based on CNG s commpdity charges that contain denmand
charges so that the Unigas rate will always be |ower than CNG s, that Unigas
may sell gas bel ow cost and may engage in predatory pricing and that the
RG&E- Uni gas contract was not negotiated at arms length in view of an affiliate
rel ati onshi p between suppliers of the gas and owners of equity interests in
Enmpire State, including RGE; (2) that the inported gas is not needed because
CNG and ot her suppliers can neet R&E s gas requirenents; and (3) that
security of supply has not been shown because Unigas and Mark are relatively
new suppliers of gas to U.S. markets, that Unigas has no significant gas
supplies of its own, that firmtransportation arrangenents are not in place
for the gas and that RG&E' s princi pal reason for the inport proposal was to
support the Enpire State pipeline project.

DOE finds little nerit in CNG s contentions. Even if, as CNG contends,
under the pricing fornula in the RG&E-Unigas contract, Unigas' conmodity rate
woul d al ways be | ower than CNG s, Unigas' demand charges woul d be higher. The
result is a conpetitive price. The record indicates that RGE was fully aware



of the U.S./Canadian rate designs at the tine that RGE negoti ated the gas
supply contract with Unigas and that it was one of the many factors consi dered
in fashioning a nmutually acceptabl e gas supply arrangement. We have found
previously that the two-part rate design utilized in Canadi an inport
arrangenents is |largely anal ogous to the two-part rates found in donestic gas
supply arrangenents. 4/ Further, there is no information in the record show ng
that Uni gas contenpl ates selling gas bel ow cost or which suggests that Unigas
has or coul d achieve the market dom nance necessary to benefit from predatory
pricing or to successfully engage in such a practice. In addition, the bare
assertion that there is an affiliate relationship between the supplier of the
i nported gas and equity owners in the proposed Enpire State pipeline does not
denonstrate that the proposed inport is not conpetitive. DOE believes that the
overal |l inport arrangenent proposed indicates that it was conceived to provide
alternative sources of conpetitively-priced gas to RGE s market area and not
to provide a supply of gas to be transported on the proposed Enpire State

pi peline.

Wth respect to need, the fact that RG&E s gas requirenents can be net
by CNG and other suppliers, as CNG contends, is not evidence that the inported
gas is not needed. Long-term conpetitiveness is the key factor in determning
need. In addition, as previously stated in this Opinion and Order, the record
indicates that there is a need for additional conpetitively-priced gas in
RGE' s mar ket area now dom nated by one supplier

On the issue of security of supply, the fact that, as CNG contends,
Uni gas and Mark are relatively new suppliers of gas for U S. markets and that
Uni gas does not have significant gas supplies of its own does not provide a
basis for questioning security of supply. Mark's contract w th Unigas
i ndi cates that Mark has significant gas reserves which have been dedicated to
meeting its supply obligations to Unigas. Further, whether or not firm
transportation arrangenents have been nade to transport the inported gas is
not relevant to the issue of security of supply. Finally, even if it were
true, as CNG contends, that RG&E's principal notivation for the proposed
i mport was to support the proposed Enpire State pipeline, this would not be an
i ndi cation that gas supply sources were not secure since RGE could hardly
achi eve such an objective by making gas supply arrangenents that were
unreliabl e.

Accordingly, based on the record before it at this tinme, DOE
prelimnarily finds that the proposed inport is conpetitive and sufficiently
flexible to remain so over the termof the inport authorization requested. DOCE
also prelimnarily finds that the inported gas is needed, that security of
suppl y has been established and that the proposed inport will not |ead to any
undue dependence on an unreliable source of supply nor otherw se conproni se
the energy security of the nation over the termof the proposed inport.

Wth respect to CNG s request for a trial-type hearing, section 590.313
of DOE's admi nistrative procedures require the party filing a notion for a
trial-type hearing to denonstrate that there are factual issues genuinely in
di spute that are relevant and material to a decision and that a trial-type
hearing is necessary for a full and true disclosure of the facts. DOE has
exam ned the matters raised by CNG in requesting a trial-type hearing and
concludes that CNG s concerns do not reflect a factual dispute but rather a
different policy perspective that departs substantially from DOE' s established
policy to pronote conpetition in the public interest. The record does not
reveal a genuine factual dispute as to what the terns of the proposed inport
are or what the facts are relating to need for the gas or security of supply



but rather it reveals a difference in view as to what inport arrangenents are
in the public interest. Accordingly, CNG s request for a trial-type hearing is
deni ed.

B. Environnmental Determ nation

The National Environnental Policy Act of 1969 (NEPA) 5/ requires Federa
agencies to give appropriate consideration to the environnmental effects of
their proposed actions. RGE's inport proposal requires the issuance of
several permts and authorizations before the project can proceed, including
DOE' s i nport authorization under section 3 of the NGA and FERC s
aut hori zations related to the Enpire State Pipeline project. FERC (Docket Nos.
CP90- 316- 000 and CP90-317-000) has the lead in preparing the environnental
anal ysis required to assess the inpacts of the new pipeline facilities related
to this inport project. 6/ DOE is a cooperating agency in the environmental
revi ew process.

The approval of this export/inport arrangenent is therefore being
conditioned on conpletion of the environnmental review of the proposed Enpire
State pipeline facilities and DOE s responsibilities under NEPA. When this
process is conpleted, DOE will then reconsider this conditional order and
i ssue an appropriate final opinion and order

This conditional order makes prelimnary findings and indicates to the
parties DOE's deternmination at this tine on all but the environnental issue in
this proceeding. Al parties are advised that the i ssues addressed herein
regarding the inport of natural gas will be reexam ned at the tinme of the
DOE' s review of the FERC environmental analysis. The results of that
reexam nation will be reflected in the final opinion and order

C. Concl usion

After taking into consideration all of the information in the record of
this proceeding, | find that granting RGE conditional authority to inport
from Canada up to 16,000 Mcf per day of natural gas, is not inconsistent with
the public interest and shoul d be approved. However, we are not authorizing
this inport for the termproposed by R&E, but will limt it to a termof ten
years.

DOE's policy in issuing long-terminport authorizations is that they do
not exceed the initial expiration date of a particular contract. The gas sales
contract between RGE and Unigas is for a termof ten years, but nmay be
extended for successive periods of five years by nutual agreenent of the
parti es under provisions to be determ ned through negotiati on. Because RGXE
has not shown that circunmstances exi st here which would warrant departing from
established policy, its request that DOE authorize the proposed inports for 15
years is denied. This in no way, however, forecloses RGE s ability to file
for an extension of inport authority at a later tine.

ORDER

For the reasons set forth above, pursuant to section 3 of the Natura
Gas Act, it is ordered that:

A. Subject to the condition in Odering Paragraph B, Rochester Gas and
El ectric Corporation (RG&E) is authorized to inport up to 16,000 Mf per day
of natural gas from Canada in accordance with the provisions of its Novenber



29, 1989, gas sales contract with Unigas Corporation, as described in the
application and discussed in this Opinion and O der

B. The authorization in Ordering Paragraph A is conditioned upon entry
of a final opinion and order after review by the Departnent of Energy (DOE) of
the environnmental docunentation being prepared by the Federal Energy
Regul at ory Conmi ssion and the conpletion by the DOE of its Nationa
Environnental Policy Act (NEPA) responsibilities.

C. The termof this authorization is for ten years comenci ng on the
date the proposed pipeline facilities of Enpire State Pipeline Conmpany, Inc.
are placed in service

D. R&E shall notify the Ofice of Fuels Prograns (OFP), Fossil Energy,
FE-50, Forrestal Building, 1000 I ndependence Avenue, S.W, Washington, D.C.
20585, in witing of the date of initial inports of natural gas nmade under
Ordering Paragraph A above within two weeks after deliveries begin.

E. R&E shall file with the Ofice of Fuels Programs, within 30 days
foll owi ng each cal endar quarter, quarterly reports showi ng by nonth, the tota
vol ume of natural gas inmports in Mf.

F. The notions to intervene, as set forth in this Opinion and Order, are
hereby granted, provided that participation of the intervenors shall be
limted to matters specifically set forth in their nmotions to i ntervene and
not herein specifically denied, and that the adm ssion of such intervenors
shall not be construed as recognition that they m ght be aggri eved because of
any order issued in these proceedi ngs.

G The notion of CNG Transm ssion Corporation (CNG requesting summary
di sm ssal of RG&E s application is hereby denied. In addition, CNG s request
for a trial-type hearing is denied.

H. The authorizations granted in Ordering Paragraph A are subject to the
condition stated in Ordering Paragraph B, the resolution of which may result
in further conditions being inposed in subsequent proceedings in this case.
RG&E and the intervenors in this proceeding shall be bound by any Opinion and
Order issued in subsequent proceedings.

I ssued in Washington, D.C., May 16, 1991
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